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Dear Ms. Fox and Mr. Connor:
This letter is in response to the December 6, 2021, proposed rule on a revised definition of
Waters of the United States (WOTUS). Arizona Department of Environmental Quality (ADEQ)
appreciates the opportunity to provide input on this vital endeavor and appreciates EPA’s and
USACE’s (referred to hereafter as “the agencies”) desire to create a “durable rule”.
Since the Navigable Waters Protection Rule (NWPR) became effective, ADEQ estimates we
have spent more than $2 million dollars to implement the rule. This includes a significant portion
of staff time taken away from other mission-critical activities, such as sampling and monitoring
pollutants in Arizona waters, implementing projects to reduce pollutant impacts to Arizona
waters, and permitting and compliance activities. We are encouraged that the agencies recognize
that a significant amount of waste has been generated as the WOTUS definition has continued to
change.
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ADEQ’s review of the proposed rule
ADEQ appreciates the effort that the agencies have put forth to publish this new WOTUS rule in
an expedient fashion and appreciates the outreach and care with which the agencies are
undertaking this critically important topic. ADEQ’s comments are respectfully submitted and
not intended to criticize but to offer our insights regarding what will promote durability for a new
WOTUS definition. Given the recent decision by the United States Supreme Court to once again
consider the WOTUS rule (Sackett v. EPA), we humbly request that the agencies give serious
consideration to the alternative approach outlined herein.
The proposed rule published on December 6, 2021, largely reverts the WOTUS definition to the
language that existed from 1986-2015 and adds language that codifies important Supreme Court
interpretations into the rule itself. While codifying relevant Supreme Court jurisprudence in the
regulation itself may add temporary clarity, phrases like “significant nexus” and “relatively
permanent” have not yielded durability in the past and are unlikely to do so in the future. This
WOTUS rule still has a lack of ascertainable thresholds that Arizona or any state can use to
assess jurisdiction; it is incomplete and, in our view, must be coupled with a different regulatory
approach; an approach not wholly reliant on flow regimes described through the use of adjectives
and adverbs but on scientifically derived risk modeling.
ADEQ believes the suggestions we have made below will assist the EPA in constructing a
“durable” definition of WOTUS that will limit implementation waste moving forward. Before
providing concrete suggestions, we believe it is beneficial to first discuss the root causes for the
lack of durability we have experienced to this point.
The great challenge to durability
While other landmark environmental laws have been the subject of litigation, the CWA stands
alone in terms of reaching the Supreme Court, now for a fourth time, with the same question:
what is a WOTUS? While observing the unique difficulty that our country has had in developing
a legal consensus to that question, we should not ignore that we have not had the same 30-year
debate regarding “Air” of the United States or “Soil” of the United States. Why?
Other environmental laws, the Clean Air Act for example, are not founded on a definition but on
impacts at a receptor and by sequitur, define de minimus discharges below which regulation does
not apply. The CWA, by contrast, regulates all discharges for all time if a water is defined as a
WOTUS and does not regulate at all if a water is not a WOTUS.
While air is at least as important as water—we can survive a few days without water but we can
only survive a few minutes without air—the Clean Air Act decides what to regulate not based on
the definition of “Air of the U.S.” but on the magnitude of a discharge which presumes an
impact, or the impact of a discharge to air quality as compared to health-based standards that
presume a receptor.
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The same is true for the Safe Drinking Water Act, Resource Conservation and Recovery Act,
Comprehensive Environmental Response Compensation and Liability Act, and others. This
discussion is relevant to any potential new WOTUS rule because it highlights that increasingly
nuanced definitions are easier to challenge than measurements or estimates of impacts as
compared to thresholds.
To compound the durability challenge, the definition of WOTUS is never stated in the CWA;
that was left to rule-making. And, because such a foundational component was left to rule rather
than statute, each new federal administration has the ability to change the definition and every
attorney has the ability to challenge the rule’s alignment with the enabling statute. Thus, a new
approach is needed if durability is desired.
Invitation to consider a different approach in modernizing the rule
ADEQ proposes a different approach to defining how tributaries are regulated by the Clean
Water Act. By using a scientific approach, a durable rule is possible. The following language
from draft Rule 1 shows how this could work (excerpted from the Federal Register with edits
shown):
The agencies propose to interpret the term “waters of the United States” (WOTUS) to include:
Traditional navigable waters, interstate waters, and the territorial seas, and their adjacent
wetlands; most impoundments of “waters of the United States”; tributaries to traditional
navigable waters, interstate waters, the territorial seas, and impoundments, that meet either the
relatively permanent standard or the significant nexus standard have a demonstrated probability
of impairing the designated uses of a downstream WOTUS; wetlands adjacent to impoundments
and tributaries, that meet either the relatively permanent standard or the significant nexus
standard have a demonstrated probability of impairing the designated uses of a downstream
WOTUS; and “other waters” that meet either the relatively permanent standard or the
significant nexus standard have a demonstrated probability of impairing the designated uses of a
downstream WOTUS.
The “relatively permanent” and “significant nexus” tests from the Rapanos case are prone to
individual and varied interpretations. ADEQ recommends that Federal jurisdiction for tributaries
be determined through a “demonstrated probability of impairing designated uses of a
downstream WOTUS” test, rather than the traditional definitional tests, for the following
reasons:



This language achieves the spirit of “significant nexus” and “relatively permanent”
language but in a much more clear fashion.
The “significant nexus” test, as we have seen in the arid Southwest, will almost always
overshadow the “relatively permanent” test given that storm flows can in fact transport
large amounts of pollutants to downstream receiving waters.
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Without any thresholds or demonstration requirements, “significant nexus” can easily be
interpreted expansively, including every molecule of water in every drainage way in an
entire watershed; exactly the kind of extraordinary regulatory discretion that has
contributed to the present lack of durability. What makes matters worse is that the
expansive interpretations have had little analytical rigor, relying heavily on markers of
flow regime (ordinary high-water mark, etc.) rather than quantifiable water quality
impacts.
The “demonstrated probability” language forces the agencies to select or develop specific
and quantifiable implementing tools rather than indirect markers to make jurisdictional
determinations.
The “impairing designated uses” language establishes a threshold that appropriately
protects downstream WOTUS by utilizing known and established standards in current
use all across the country.
Wetlands adjacent to tributaries and other waters would follow the same principles
although different analytical models may be required to make impact demonstrations.
Given the clear ability of continuously flowing tributaries to transport large amounts of
pollutants to downstream WOTUS over time, perennials can be presumed to be WOTUS.

In the arid Southwest, very few stakeholders oppose Clean Water Act (CWA) regulation of
traditional navigable waters (TNWs), interstate waters, territorial seas, their adjacent wetlands,
most impoundments and most perennial waters. Contention is largely associated with tributaries
and other waters, particularly intermittent waters and ephemeral drainages. These flow regime
debates often devolve into binary positions of “regulate all”, “regulate none”, or “regulate at the
whim of the regulator”. Instead, the agencies should pursue the above approach that is more
impact-based for intermittent and ephemeral tributaries, addressing the scientifically-derived and
quantifiable future (or actual) impacts of discharges.
This approach contains the following key principles:






Perennial tributaries to WOTUS can be presumed to have an actual and future impact on
a downstream WOTUS if discharges are not regulated.
Intermittent and ephemeral tributaries to WOTUS and other waters should be regulated
by the CWA IF they have an actual or modeled impact on WOTUS above the standards
associated with the WOTUS’s designated use.
 The first test of impact is an actual or modeled hydraulic connection in a typical
year or a 100-year storm event;
 The second test of impact is an actual or modeled exceedance of the standards set
for the WOTUS’s designated use as a result of an existing or proposed discharge.
 Typical designated uses include: protection and propagation of fish, shellfish and
wildlife, recreation, public drinking water supply, agricultural, industrial, and
navigational purposes.
Effluent dependent waters are treated as tributaries in the same way as ephemeral and
intermittent waters.
States may continue to regulate more waters at their discretion.
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Tools and guidance enable policy and we already have a great start
The Flow Path (Raindrop) tool in the USGS StreamStats Application is useful in evaluating
potential connectivity. The agencies should support efforts to consistently update and maintain
StreamStats and other existing tools that could be applicable to evaluating connectivity of waters
within a State. ADEQ also finds value in the use of the Antecedent Precipitation Tool (APT) to
evaluate confidence in the results of the Arid West Streamflow Duration Assessment Method
(SDAM) field surveys. Additionally, the concept of a typical year introduced in the NWPR is
useful for assessing connectivity. ADEQ supports the continued use of a typical year and
suggests making improvements on existing tools, as well as developing new tools by which to
apply the concept.
Another tool that would help provide clarity and simplicity to States is a map of
WOTUS. ADEQ recommends EPA invest in resources, such as GIS expertise at State and
Federal agencies, to collaboratively work to create and maintain accurate hydrography maps that
are updated on a regular schedule.
ADEQ also suggests adding a pollutant transport analysis based on the typical year and the 100year flood event. EPA’s Center for Exposure Assessment Modeling1 has published no less than
18 separate models that estimate impacts.

1

https://www.epa.gov/ceam/surface-water-models-assess-exposures
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These models include AQUATOX, BASINS, DFLOW, EXAMs and others that individually and
in combination present an encouraging basis from which to demonstrate the probability of
impairing the designated uses of a downstream WOTUS. ADEQ believes these tools will be
valuable in jurisdictional evaluations and would like to work with the agencies and stakeholders
to determine appropriate applications.
Durability is essential to continue achieving mission outcomes and reducing waste
The necessity of building a durable WOTUS definition has been amplified with the Supreme
Court granting certiorari in the Sackett v. EPA case on the issue of “[w]hether the Ninth Circuit
set forth the proper test for determining whether wetlands are ‘waters of the United States’ under
the Clean Water Act, 33 U.S.C. 1362(7).” The case has the potential to, once again, dramatically
shift ADEQ resources away from doing important environmental work and towards performing
evaluations to determine just how far the Clean Water Act’s jurisdiction extends.
Again, I thank you for being open to input on this extremely important undertaking for both of
our organizations.
Sincerely,

Misael Cabrera, P.E.
Director

