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of Environmental Quality

ADEQi  MEETING SUMMARY

Online Instructions
Theresa Gunn, facilitator, reviewed the webinar tools and encouraged participation.

Introductions
Trevor Baggiore, Director ADEQ Water Quality Division, welcomed attendees. He asked members to
introduce themselves and cite a favorite water-related activity in Arizona.

Review Agenda
Trevor reviewed the agenda. Highlights are listed below.
e Ben Bryce reported that there are five lawsuits regarding the new rule including cattle growers,
environmental NGOs, 17 states and two cities
o Draft notes were emailed last week; requested any changes to Rhona Mallea
e Qutstanding Action items
o Send ADEQ and USACE permit timelines to members, due 5/8/2020
e Standards Kaizen
o ADEQ s planning a multi-day Kaizen (process planning event) to think through the
methodology for setting state standards
o Would like to include stakeholders who are knowledge about setting standards and
would be willing to participate
o Likely a two to three full-day event to occur in the next few weeks and be conducted
remotely
o Requested names of people who you think would be helpful to this process and why
(their experience) by May 11 to Trevor, Rhona or Krista Osterberg
o Intent is to discuss the process of setting standards and will report out a recommended
process for input from the SAG
e Trevor reminded the group that they are not speaking on behalf of their organizations

Member Questions/Discussion:
e |'d like only the presentations to be recorded
o Misael Cabrera explained that he would like to look at another way fulfill that need with
a stakeholder group
o Action item: Krista to either record presentations or provide additional speaker notes
independent of these meetings and make them available
e Isthere legislation to authorize the development of a state program?
o No, legislation is not required, since these are exploratory conversations to develop a
program which may require additional authorities.
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Flow Regime Definitions
Krista Osterberg, Surface Water Quality Value Stream Manager, presented Flow Regime Definitions.
Highlights are listed below.
e Definitions on perennial, ephemeral, and intermittent waters, are defined in A.A.C. R18-11-101
o Alist of definitions was emailed prior to the meeting
e Ephemeral waters flow only in response to rain or snow
e Intermittent waters flow in response to snow melt, groundwater upwelling. A regular dam
release could trigger a stream to become intermittent
e It can be difficult to determine whether a water is ephemeral or intermittent
e Arizona has waters that change over time

Member Questions/Discussion:
e How extensive was the study on intermittent waters?

o 38 waters were studied to make statistical assumptions about intermittent waters in
Arizona; conducted 2014-2018

o Action item: ADEQ to share report

e Is ADEQ developing a list of Waters of the U.S. (WOTUS)?

o ADEQ is working with others to gather flow regime data and update GIS layers.
However, it will not be used to develop a comprehensive list of waters that will or will
not require an AZPDES permit.

e Could argue a dam release is in response to storm event (re: regular dam releases potentially
classifying a water as intermittent versus ephemeral)
e How will ADEQ handle the evolving state of a waterway and what is ephemeral or intermittent?

o Will be an important piece to consider as the program is developed

e As quantities change from intermittent to ephemeral, jurisdictional concerns could also change

o Regulating water quantity may cause issues in this area

What We Have Heard from You
Trevor presented information. Highlights are noted below.

Goals
e 10 SAG members participated in this survey
e Member Questions/Discussion:
o Getting questions from members about why jumping in when TNW is not yet resolved

o Inthe past, water programs have moved toward a land use regulatory program and are
concerned about similar scope creep. Prefer an approach that is directly related to
activity at the water impact location. Believe “program regulates activities and
pollutants when they would harm water use,” is broad, as is “harm”

o Surprised only half of the SAG members responded. Should we offer another
opportunity?

e Action item: Rhona to resend link and request responses by May 8

Guiding principles
e 10 SAG members participated in this survey
e Department will consolidate these items after additional results are received and report back to
this advisory group.
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Program name

Also available for input until May 8

Discussion of Homework Questions

Trevor asked the group to shift the thinking from the “what” of the program to the “how.” He reviewed
the list of discharges regulated under other programs. Highlights are noted below.

Regulated activities
Should the discharge be regulated and what concerns do members have?

Member Questions/Discussion:

Would like to see regulation at a higher level in some places rather than others. Some room for
protection from construction activities where there are flowing rivers without overreach
Difficult to discuss types of activities without understanding the “where”
Agree with the concerns about mission creep and concerns about where the water is located.
Want to avoid turning this process into a land use regulation. Would not support a dredge and
fill program that covers ephemerals
The “how” questions in the homework are important; however, agree that a protection program
will be easier to design after we know which waters are being protected. So much depends on
location. May need to explore the “what” more before we discuss the “how”
Don’t want a regulatory process dependent upon land use
Can see in homework what many of the exemptions are. Are there specific instances with
problems that not being addressed? Is there data that shows these land use issues are causing a
water quality issue and causing these questions to come up?
o This was included in homework so that we can consider opportunities for improvement
in designing a program
Are the current exemptions causing problems, or are we looking to broaden regulatory reach?
o The purpose of question is to determine whether the exemptions are causing water
quality concerns
Ephemerals should be extremely limited; intermittent a notch above that; and perennial, a
notch above intermittent. Should not be a one-size-fits-all approach
o ADEQis interested in a de minimis impact approach, regardless of the waterbody
o Approach is not totally in line with this suggestion. A threat to an ephemeral would
differ from a threat to a perennial. Don’t believe the state should treat the threat to all
waters the same
= Ephemeral and perennial waters have different uses, and this may help clarify
the conversation moving forward
If we know that certain uses are not impacting a water, seems this would be the basis for an
exemption. Support the exemptions in place right now, at a minimum
Important that one of the principles noted was the importance of science. On a scientific basis,
we know that what is put into ephemeral systems will indeed impact intermittent and perennial
streams
o There was disagreement on whether impacts to ephemeral also impact intermittent
waters
Appreciate current exemptions provided in a list
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Special Water Quality Considerations
Should a program give special consideration to:

High quality waters

Naturally low-quality waters
Historically impacted waters

Good Samaritan remediation efforts?

Krista noted that special consideration does not necessarily mean additional protections.

Member Questions/Discussion:

Protecting a high-quality water seems like it should continue
Consider degree of degradation to be allowed to a pristine stream, vs. a low-quality water
Shouldn’t we determine the status of the waters?
Is there a list of Outstanding Arizona waters?
If WOTUS changes, how will outstanding Arizona waters be affected?
o A water has to be a WOTUS to be part of the state OAW program

What We Have Heard from You

Trevor discussed the baseline program and water uses to be protected. Highlights are noted below.

At the last meeting, we heard that there was support developing a baseline program that would
expand and contract as the federal rule changes
The SAG provided initial input on the water uses which need to be protected at the last meeting
Would like to form a SAG subgroup interested in talking this through in greater detail and meet
the week of May 11 to discuss
Sub-Group Charge:
o Review list of uses
o Recommend a final list of which uses should be protected; identify uses which the group
could not agree upon and why
o Discuss: How do we decide whether a use is applied to a waterbody? Process for ADEQ
to determine what water use is applied to each waterbody
o Volunteers should contact Rhona by the end of the day; may include alternates
= Volunteers identified during the meeting included Haley Paul, Maribeth Klein,
Stephanie Smallhouse
o ADEQ will provide assistance in setting up the meeting and taking notes
Subgroup is asked to look at water uses, what should be protected, and how to determine which
water use is applied to each waterbody
After the sub-group recommendation on protected uses, we will then discuss at the SAG
meeting which water bodies should be protected

Discussion of Homework Questions

Ben reviewed the use of environmentally relevant activities and operational thresholds used by
Australia. The country regulates air, water and soil as one, and considers environmentally relevant
activities (ERAs) as a whole. The level of regulation is dependent on the level of risk of the ERA. ADEQ is
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not advocating an Australia-based system but provides the approach as an example of environmentally
relevant activities.

Regulatory Thresholds and Industry-Specific Considerations
How can Arizona determine environmentally relevant activities?
How should Arizona set operational thresholds?

Member Questions/Discussion:

We work in Australia. Projects move forward faster. Benefit is regulatory certainty. Like this
approach
Should we look at what is/isn’t working well in AZPDES?
o Trevor said that the Clean Air Act is an impact-based approach that offers clarity
If ADEQ has a shell of a program in mind, would like to react to this. How will we get to the point
of creating program?
o Trevor said that the goal was to provide the SAG with context and options, and the
opportunity to get perspectives on other ways to establish an impact-based program
o Animpact-based approach considers impacts to the environment. ADEQ does not yet
have a fully developed plan to unveil
Recognize that it's complex to dive into the Australia example. Current AZDPES system has areas
to consider and learn from
Focus should be to establish credible scientific-based approach to waters no longer covered by
CWA. Also, if an activity will affect surface water quality standards, this should be a starting
place

Topics for Next Meeting

Other:

The next SAG meeting will include a review of ADEQ's initial thoughts, and the SAG will be asked
for input on the shell of what an impact-based program might look like

Report out on uses from sub-group

Covered waters

Impact-based thresholds; input and feedback

Remediation and restoration

Received a request to change meeting time to 10 a.m. - 12 p.m. Members will receive a poll for
input

Adjourn
Next steps:

Subgroup — need to identify volunteers by COB May 7
Standards kaizen — consider/suggest who should participate and why they would be a good fit
Homework with discussion questions to consider in advance
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Reminders:
e Encourage your members to subscribe to ADEQ’s WOAZ stakeholder list at
https://public.govdelivery.com/accounts/AZDEQ/subscriber/new

e If desired, request ADEQ presentation to your organization/association. Contact Rhona Mallea,

ADEQ Project Manager, 602-771-4492, mallea.rhona@azdeq.gov
e Meeting evaluation

Trevor expressed his appreciation for attendees’ time, involvement and engagement during the

meeting.
ACTION ITEMS
What Who By When

Provide presentation to SAG one day prior to meeting ADEQ Ongoing
Resend link re: goals/principles; responses due May 8 Rhona May 6
Send ADEQ and USACE permit timelines to members ADEQ May 8
Volunteers for sub-group SAG May 8
Poll members regarding meeting time ADEQ May 11
Record presentations or provide additional speaker notes Krista
independent of meetings for SAG
Share report on intermittent waters ADEQ

Meeting Evaluation
One member completed the online evaluation of the meeting.

Meeting Evaluation

2
1 1 1 1 1
1
0 T T T T 1
Meeting was a Clear and Stakeholder ADEQ wants to The online
valuable use of my understandable process will hear my input and meeting worked
time information was  provide me an it will make a well
presented opportunity to difference
participate
B Strongly Agree W Agree Disagree Strongly Disagree NA
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What was the best thing(s) about this meeting?

e | thought there was some candid conversation which is helpful to move the ball forward on this
process.

What should be changed for future meetings?
e The homework was a little difficult, given we still haven't nailed down "the what." Also, | think it
was a bit of a shock to some to consider an entirely new regulatory regime as opposed to
mirroring similar things that have worked for protecting waters. As was mentioned, if there is a

vision for what ADEQ is thinking, it would be helpful to see it. Looking forward to what was
outlined to be discussed in next meeting.
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