Does a Facility Need a Permit?
NWPR Screening Toolkit
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The purpose of this presentation today is to introduce the concept of the Navigable Water Protection Rule Screening Toolkit 
Since June 22, 2020 the Navigable Water Protection Rule has been in effect
The NWPR requires a permit for those point sources that discharge to a Water of the US through relatively permanent waters
Unfortunately, Federal tools needed to make definitive determinations of flow regime permanence are not yet in place
ADEQ needed screening tools that would allow for fact based determinations of which waters were likely relatively permanent , in the absence of those Federal tools
ADEQ believes that the Navigable Water Protection Rule Screening Toolkit, or Toolkit for short, will do that.
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What do we want to get accomplished today? AQEQ

" Understand the importance of flow
regime to the NWPR

" Why do we need a NWPR screening
toolkit?

" Explain how the toolkit works

" Answer your immediate questions about
what you see today

" Plan for your input
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What do we want to get accomplished today?
We need a common understanding  of the importance of flow regime to the NWPR, specifically the concept of “relatively permanent” waters
ADEQ can require a permit for a facility under the rule when flows are conveyed  to a WOTUS by “relatively permanent” waters; what we mean by that is those waters that are not entirely dependent on precipitation.
The relatively permanent waters are Perennial and Intermittent
Ephemeral waters, those bodies  whose flows are entirely dependent on precipitation, cannot be WOTUS 
Also, we will need to understand why a set of tools, or a toolkit is needed, since an  assessment of “relatively permanent” waters is complicated by the fact that the flow regime maps we are currently using are incomplete 
About 80% of the reaches in our flow regime database are inconclusive for flow regime
David Lelsz will show you that on the next slide
We want to explain how the toolkit works; in other words how does ADEQ determine if a facility needs a permit or not, or if we need to work with a permittee for more information. We want to show you some  use case to demonstrate how the tool works.
We want to answer your immediate questions about what you see today – We do not expect full feedback nor are we expecting any approval today
We do however want your input and feedback on how we can make the toolkit better

Turn over to David Lelsz
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Lelsz introduces himself.
As Trevor said , ADEQ’s flow regime map is incomplete; 
about 80% of ADEQs  4,115 stream segments don’t have a flow regime assigned (Shown in red on his slide) 
The relatively permanent waters;
Perennial, in blue, make up about 12% of the total
The Intermittent, in green, are about 5%
Of course the ephemeral waters, which are not “relatively permanent”, make up about 1% of the waters, are shown in yellow
Without an assessment of flow regime, we cannot tell you today with certainty if all of our customers with permits still need one 
A complicating and related factor are the delay on the Federal tools needed to adequately determine  flow regime permanence 
But once ADEQ has that Federal methodology to adequate determine flow regime, we will all gain new certainty about which facilities need CWA permits
And, of course, at this time there is no comprehensive listing of all the Traditional Navigable Waters in the State
But in the meantime, our Toolkit allows us to assess what flow permanence is likely to be in order to assess who is likely to need a permit and communicate what it is that we seeing
Oh and by the, way, you see on the screen here the organizations that we collaborate with on data on flow regime; if you know if other potential resources for flow regime information we will gladly take that input;
And before I forget, we have begun a collaboration with SRP on flow regime
Let’s move on to a flow chart showing an overview of the toolkit
�
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This is a flowchart of how we move through the tools in the Toolkit 
Note: it’s still in a DRAFT form; we want your input
Just a reminder; only those facilities with a point source discharge to a Water of the US through relatively permanent waters are required to obtain an AZPDES permit from ADEQ. 
OK, at a high level how does the screening tool work?
The screening tool leverages those currently existing web based flow tracing technologies that allow us to see all the stream “reaches” connecting the point of a facilities discharge to downstream waters.
We can determine quickly if a discharge makes its way, via relatively permanent (perennial or intermittent waters) to a Water of the US or to a terminal basin
If the tools show that the discharge is to a location that is not connected to a WOTUS, it will not need an AZPDES  permit (that’s this path in Red)
Think Wilcox Playa, but there are others
If our tools show that the discharge is making its way directly to a WOTUS or via  those relatively permanent waters, (perennial or intermittent) it needs an AZPDES permit (The path in Green)
But as we have said  before, ADEQ’s flow regime records are not yet complete
If the flow path for a facilities' discharge indicates that discharge could make its way to a WOTUS, BUT one or more of the waters in the flow path is either ephemeral or unknown (see the yellow path), ADEQ will use our screening tools  to help the customer understand the risk of termination
It’s also important to note that this risk assessment is needed because of the long established knowledge that  pollutants conveyed to WOTUS via channelized conveyance are point sources requiring AZPDES permits 
However, if the customer has data related to flow regime or any data that informs or contradicts our risk analysis, we will take that under consideration as well
But, it’s important to remember, those screening tools by themselves are not an indicator that a facility requires a permit, they only inform us on the risk to the permittee of their risk of permit termination before all the Federal tools are rolled out by the EPA and understood.



Resources

= USGS Streamflow-Rain Drop
— Trace path of hydrologic flow
= ADEQ GIS
— Flow regime
— Channelized conveyance
= NAIPS-near Infrared Vegetation
— Riparian Vegetation
= Google Earth Pro
— Visual evidence of flow
— Channelized conveyance
— Elevation
= ADEQ-Surface water monitoring data
— Presence of contaminants
= ADWR-Groundwater Site Inventory
— Groundwater elevation
= AZGS GIS layers
— Surficial bedrock
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The step our team takes uses the USGS Streamflow Statistics and Spatial Analysis Tools for Water-Resources Applications
The Flow Path (aka Raindrop) allows a user to select any point on the map and the path will be traced from the hill slope to the stream network and downstream along the stream network until the network ends
https://streamstats.usgs.gov/ss/
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Here we see the City of Kingman Hilltop WWTP flow path from the point source discharge, north.
The USGS Rain drop tool indicates that the flow would terminate to the North of the facility 
Our team would then moved to the ADEQ flow regime layers to continue the analysis.
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This particular discharge terminates in a terminal Basin 
The HUC Basin is called "Hualapai Wash“ 
HUC=Hydrologic Unit Number
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This particular discharge terminates in a terminal Basin as well
The HUC Basin is called “Wilcox Playa“ 
HUC=Hydrologic Unit Number



Use Case

Discharge to a WOTUS via relatively
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City of Goodyear 157th Ave Water Reclamation Facility ADEQ%
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Use Case
Assess risk when flow permanence is
unknown
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Risk Factor Checklist

" Channelized conveyance
" Visual evidence of flow

= Surface water
monitoring data

= Riparian Vegetation
= Groundwater level
= Surficial bedrock

" Showpack
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So, for all those facilities with a positive flow trace, ADEQ plans to provide an assessment in the form of a checklist with notes, figures and calculations.  
And, since all of the tools in the Toolkit are open source, prospective permittees can do this assessment as well, without needing to contact ADEQ


Channelized conveyance

Google Earth
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Flow in the channel from top of the photo down to the intersection with the Gila River (a WOTUS). Note that this an example only. 


Use Case
Assess risk when flow permanence is
unknown, continued
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WOTUS Review Map (USA NAIP Imagery 2017) 
Total Miles = 1.33 miles (from WRF Outfall to confluence with Little Colorado River)
Riparian Corridor = 0.75 miles 
% Riparian Vegetation = 56% 
Our analysis of Riparian Vegetation density from the 2018 Intermittent Stream study indicated that the average Riparian Vegetation density  for those 19 water bodies was about 50%, thus our > 50% threshold in the Toolkit.

Remember this is only used to assess risk



What’s Next?

= We want your input

— Sept 4
= Stakeholder input on Toolkit
= Reach out to permittees

= Continue updating our flow
regime maps
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New tools

= Antecedent Precipitation
Tool Feedback from EPA

= Streamflow Duration
Assessment Method
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Arizona Department

Qand A
E-mail: lelsz.david@azdeq.gov




Sierra Club v. Abston Construction Co AQEQ%

uality

“A point source of pollution may also be present
where miners design spoil piles from discarded
overburden such that, during periods of
precipitation, erosion of spoil pile walls results in
discharges into a navigable body of water by means
of ditches, gullies and similar conveyances, even if
the miners have done nothing beyond the mere
collection of rock and other materials.”

Sierra Club v. Abston Constr. Co., 620 F.2d 41, 43
(5th Cir. 1980)
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“Sierra Club v. Abston Construction Co” says that ;
Pollutants conveyed to WOTUS via channelized conveyance are point sources requiring AZPDES permits�This includes depositing pollutants in channels where rainwater or later flows carry the pollutants to the WOTUS.
Practically this means;
 that we can issue a permit to a customer if the risk of eventual discharge to a WOTUS is hard to measure
This approach is consistent with EPA’s expectations for ADEQ
Confirmed with headquarters,
 and with the January 23, 2020  Resource and Programmatic Assessment for the Navigable Waters Protection Rule: Definition of “Waters of the United States”
“the test for NPDES permit coverage is whether a release of a pollutant from a point source travels to a water of the United States. If a pollutant is conveyed through an ephemeral stream to a jurisdictional water, an NPDES permit may likely still be required”

-Page 79 of the Resource and Programmatic Assessment  https://www.epa.gov/sites/production/files/2020-01/documents/rpa_-_nwpr_.pdf
One potential effect of the final rule that may be misunderstood by the public and the regulated community is that existing NPDES permits may still be needed even if an existing jurisdictional water, such as an ephemeral stream that was found to have a significant nexus to a TNW under the 2019 Rule/Rapanos Guidance practice, may no longer be jurisdictional under the final rule. That is because the test for NPDES permit coverage is whether a release of a pollutant from a point source travels to a water of the United States. If a pollutant is conveyed through an ephemeral stream to a jurisdictional water, an NPDES permit may likely still be required. Some existing permits may be modified depending on applicable standards and subject to anti-backsliding permit requirements.
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