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CWA 404 Program Assumption: Executive Work Group  
Meeting:   #7  Date:  May 23, 2019  Time:   10:30 am – 12:30 pm 

Attendees: 
☒Arizona Chapter of Association General Contractors, Amanda McGennis 
☒Arizona Department of Environmental Quality, Trevor Baggiore, Chair 
☒Arizona Department of Transportation, Julia Manfredi for Dallas Hammit 
☒Arizona Game and Fish Department, Keith Knutson for Jim DeVos 
☒Arizona Mining Association, Steve Trussell 
☒Arizona State Historic Preservation Office, Christopher Cody 
☒Arizona State Land Department, Mark Edelman for Lisa Atkins 
☒City of Phoenix, Tricia Balluff for Karen Peters 
☐Environmental Protection Agency, Region IX, Tomas Torres 
☒Home Builders Association of Central Arizona, Spencer Kamps 
☒Flood Control District of Maricopa County, Mike Fulton 
☐Pima County Flood Control, Suzanne Shields   
☐Tucson Audubon Society, Jonathan Lutz 
☒US Army Corps of Engineers, David Castanon 
☒US Fish & Wildlife Services, Jeff Humphrey 
☐City of Tucson, Albert Elias 
☒Sierra Club, Jennifer Martin for Sandy Bahr 
 
Members’ Support Staff 
☐Arizona State Historic Preservation Office, Mary-Ellen Walsh 
☐Arizona Chapter of Association General Contractors, Julia Fontana  
☒Environmental Protection Agency, Region IX, Elizabeth Goldman 
☐Environmental Protection Agency, Region IX, Rob Leidy     
☐Environmental Protection Agency, Region IX, Melissa Scianni 
☐Environmental Protection Agency, Region IX, Kathy Hurld 
☐Environmental Protection Agency, Region IX, Joe Morgan 
☐Environmental Protection Agency, Region IX, Sam Ziegler 
☒US Army Corps of Engineers, Sallie Diebolt 
 
ADEQ Staff 
☐Misael Cabrera  
☒Heidi Welborn 
☒David Lelsz 
☒Leigh Padgett 

☒Jill Hankins 
☒Mark Joyner 
☒Andy Koester 
☒Keith Godin 
 

Consultant Support 
☒Brian Lindenlaub, WestLand Resources 
☒Amanda Best, WestLand Resources 
☐Jim Tress, WestLand Resources 
☐Tom Klimas, WestLand Resources 

 
☒Theresa Gunn, GCI  
☒Kelly Cairo, GCI  
  

 
Technical Work Group Chairs, Members, and Others 
☒ Betsi Phoebus, Permit Process TWG 
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Review Agenda 
Trevor Baggiore, Chair, reviewed the agenda and facilitated introductions.  
 
Draft Roadmap Outline 
Heidi Welborn thanked attendees and their staff members for their tremendous contributions to the 
success of the 404 process and the strength of the ultimate deliverables. She provided a high-level 
overview of the expected components. A more detailed roadmap will be provided for stakeholder input. 
Highlights of the presentation and comments follow. 

• CWA 404 Program roadmap components include: 
o Statute 
o Rules 
o Policy 
o Interagency coordination and MOAs 
o Implementation 
o Tribal Nation and Interstate Consultation 

• Flow trees shown are intended to reflect components of rule.  
• Applicability 

o The applicability slide represents ADEQ’s effort to combine all of the pieces.  
o Will there also be rules from related areas, such as ESA? Jeff Humphrey offered to assist 

in providing additional definitions if needed.  
o Does the state need additional statutory authority? This was discussed as part of the 

ESA and SHPO discussions. Trevor explained that the rule changes shown do not 
prejudge these decisions.  

• Transition  
o Recommendation to use of COE use terms – nationwide, regional and individual permits 

– to clarify general and individual permits. 
o Recommendation to review and compare timelines. The majority of ADOT projects use 

regional general permits and have a 14-day timeline for processing. This timeline will be 
an important consideration in the transition. 

o There was a general permits concern regarding the state obtaining the five-year permit 
and ensuring the establishment of new permits and renewal of permits. Trevor noted 
that the process is similar to that which ADEQ undergoes for 402 permits.  

o By statute, established jurisdictional determinations (JDs) are grandfathered. 
• Jurisdictional approvals 

o JD are the bailiwick of EPA. 
o Administrative completeness refers to submittal of all of the necessary information. 

Substantive completeness refers to the receipt of enough information to make a 
decision. This definition is linked to timeframes and is part of ADEQ existing statutes. 

• Permit process 
o The group discussed federal potential permittees, and the possibility of not submitting 

documentation on Section 106/ESA. In the case where there is already a federal nexus, 
the information could be included. In a 404(b)(1) situation/LEDPA documentation 
permitees to not submit the entire EA or EIS. This could cause additional, but unneeded, 
work for all parties. Heidi noted use of the term “readily available,” which is intended to 
address this issue. 

o There was a comment that the term “federal nexus” could cause confusion. ADOT is 
essentially a federal agency due to their agreement with the Federal Highway 
Administration. 
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o Other federal potential permittees to be considered include BLM as the lead federal 
agency and their interaction with ADEQ and an individual landowner and NRCS 
interaction. 

o There was a comment that in the case of partial assumption, there could be other 
further complications. If there is a federal nexus yet to be developed, this will need to 
be a consideration. 

o Could a NEPA schedule be provided to demonstrate that other issues are being 
addressed? 

o Will ADEQ have a standard practice to participate as a cooperating agency, or wait for a 
federal action? Trevor said that ADEQ will need to contemplate this issue.  
 There was a recommendation to work out a process with each entity that has a 

federal nexus to reflect different applicable processes for timelines and 
procedures. 

o There was a question about Executive Order 13807, which links decisions expeditiously. 
 Action item: Julia to share links to these articles 

o There was a recommendation to strengthen the language to encourage applicants to 
request a pre-application meeting. Staff will need to be made available to do so. 

o Regarding standard work for permit application, Julia offered to provide feedback and 
meet offline to create a clear standard work tree. 

• Permit types 
o FYI, ADOT has a separate emergency clause in their RGPs. 
o Sallie said that she would expect ADEQ to have all RGPs for the state, and specify the 

needs of Arizona. 
o Sallie said that the COE determines when to create a new nationwide or RGP based on 

when they see many projects with minimal effects and the permit would be widely 
used, and therefore worth the time to develop an additional permit. It was noted that 
there is not a definition of “minimal.” 

• Permit renewals, extensions, continuance 
o ADEQ is subject to licensing time frame requirements. In the event an application for 

extension or renewal occurred in a timely manner, administrative continuance would 
occur. 
 Sallie confirmed this procedure does not occur through the COE. COE allows 

grandfathering with a one-year of continuation under the current permit.  
 Trevor suggested reviewing stormwater permits for consistency. 

o What happens in the event the COE is late in reissuing? Sallie said that this does not 
generally happen; however, if there is a gap, the permit doesn’t exist and applicants 
must wait. 

• Public notice/participation 
o The public notice requirement is in statute. Public comment occurs on the project. 
o ADEQ may need further discussion with EPA regarding public notice and participation.  
o Sallie explained that the COE does not respond to each comment. Comments are 

examined for information and include in decision document. 
o Would some permits go through the federal process and the state process? How many 

public processes would occur? There would be one state process with two components. 
o Projects with a federal process will have an EA or EIS process. 
o Trevor noted that ADEQ has occasionally combined the comment process and this can 

cause complications unrelated to the permit being sought. 
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o The group considered the need for information in order to provide a comment, and the 
converse need to receive comments in order to impact the project. 

o ADEQ intends to continue discussion on the issue internally. 
• Compensatory mitigation 

o Will ADEQ adopt COE procedures to determine whether CM is needed? ADEQ is 
required to adopt rules in subpart A. ADEQ may further discuss this issue with EPA. 

o FYI, Arizona Game and Fish assumes there will be an enabling agreement. 
o For violations of unauthorized activity and permit conditions, COE would continue to 

resolve open cases; ADEQ would pursue new violations. 
o There was a recommendation to address the transition of bank enabling requirements.  
o There was a recommendation to include a quantitative assessment methodology in the 

COE agreement. 
 
Other 

• Inflationary index 
o Trevor explained that air quality rules allow for tie-in to inflation. Water quality rules are 

not currently tied to this index.  
o There was a suggestion to periodically discuss the cost of fee-based services, as this 

would be preferable on the part of the regulated community. However, periodic review 
may be an issue. 

o Review of fees may need to be addressed once the program is in place and there is 
more information about running the program. 

• Will ADEQ require JDs for permitting? Trevor said that it may be up to potential permit seeker as 
to whether they would risk activity without seeking a permit. 

o A consideration may be a situation where ADOT wants a stand-alone JD. A pre-JD may 
be encompassed as part of fee. This may be a pre-application conversation, and would 
consider the best use of spending funds. Trevor said that it is uncertain whether ADEQ 
will require a JD for each application. 

• How would ADEQ pay for inspection and monitoring? In the case of compensatory mitigation 
transferred from the COE, ADEQ would not collect fees yet would need to conduct follow up. 
Trevor said that the economic assessment is under development. 

o How many current permits need ongoing monitoring? Trevor said that oversight is part 
of the overall compensatory mitigation activity.  

• Additional MOAs that may be needed include those with ADOT, SHPO, and tribes. 
• Other considerations: 

o Litigation costs 
o COE notice of transition to the mailing list. Trevor said that a full communication plan 

will be needed. 
o There was a concern that while ADEQ said legislative changes are not required, those 

provisions mimicked would be lacking federal authority. This includes loss of NEPA, 
remedies, and other issues noted at the beginning of these discussions. More 
articulation of these concerns should be included as part of “other considerations.” 

 
Stakeholder Engagement on Roadmap  
Theresa provided an overview of the timeline: 

• Late June – draft roadmap sent to stakeholders. If possible, the roadmap will be sent to the EWG 
a few days prior to the overall stakeholder group. 

• Early July – stakeholder meetings to discuss roadmap. 
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• Late Fall – first draft of rules sent to stakeholders; stakeholder meetings to discuss draft rules. 
 

Adjourn 
Trevor reviewed the charter and asked the group to consider: Did we meet the requirements of the 
charter? He noted that the ultimate deliverable is not yet complete, and is contingent upon completing 
the roadmap.  
 
He asked the group to consider whether they would like to be called upon to meet or provided with an 
anonymous survey regarding the final deliverable. The EWG will be contacted via email to make this 
determination. The final deliverable is to state whether the roadmap will result in a program that 
provides added value to ADEQ customers as well as protects the waters of the US to the same level as 
the federal program. 
 
Trevor sincerely thanked the attendees for their time and commitment, as well as their diverse 
knowledge and expertise in aiding the process. 


