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The accompanying Fact Sheet sets forth the basis for the September 14, 2022 permit 
modification of the Arizona National Pollutant Discharge Elimination System (AZPDES) 
Phase II Municipal Separate Storm Sewer System (MS4), No. AZG2021-002, by the 
Arizona Department of Environmental Quality (ADEQ). The September 14, 2022 permit 
modification included the modification of several sections of language to provide clarity to 
the Phase II MS4 permittees. 

 

The Phase II MS4 permit authorizes stormwater pollutant discharges of pollutants from 
small municipal separate storm sewer systems (MS4s) in Arizona to Protected Surface 
Waters, pursuant to federal conditions in 40 CFR § 122.34 and A.R.S. Title 49 Chapter 2, 
Article 3.1 et seq. State requirements for discharges to non-WOTUS protected surface 
waters are enforceable solely by the Arizona Department of Environmental Quality (ADEQ). 
All discharges authorized by this general permit shall be consistent with the terms and 
conditions of this general permit. The Phase II MS4 is applicable within the State of 
Arizona, except for Indian Country. 

 
The public notice (PN) for the modification of the Phase II MS4 was published in the 
Arizona Administrative Register on June 24, 2022 (Notice of Public Information No. M22-
37). Public comments were accepted by the Department between June 24, 2022 through 
July 25, 2022.  

 



Comment 1 received on June 24, 2022 from John Hays of Santa Cruz County: 
In review of the proposed changes to the MS4 permit, my biggest question still remains, 
what counts as a MS4 system in the first place?  What are the requirements for a drainage 
system to be considered a storm sewer system?  Nothing in the document defines exactly 
what a MS4 system is.  Is it natural channels?  Is it man made channels?  Are they 
culverts?  Is it retention basins? When I read the term storm sewer I think of an 
underground network of tunnels to intercept and divert runoff from the surface and redirect 
it to a point it would otherwise not reach had it followed the topography of the land.  But 
there does not appear to be a clear definition or explanation within the document of what 
a MS4 is or is not.  Without a clear definition or description, I do not know if we need 
permits because we have a couple of basins that are constructed to slow the rate of flow 
downstream?  Do we have to permit and monitor every culvert crossing in the county right 
of way? 
I think a clear definition of what counts as an MS4 system requiring permitting is the 
minimum needed for a community to know if they need a permit, or permits. 
Response 1: This permit modification did not change the definition of MS4. As defined in 
the permit, a municipal separate storm sewer is: 

A conveyance or system of conveyances (including roads with drainage systems, 
municipal streets, catch basins, curbs, gutters, ditches, man-made channels, or 
storm drains):  

a.  Owned or operated by a State, city, town, borough, county, parish, 
district, association, or other public body (created by or pursuant to State 
law) having jurisdiction over disposal of sewage, industrial wastes, 
stormwater, or other wastes, including special districts under State law 
such as a sewer district, flood control district or drainage district, or 
similar entity, or a designated and approved management agency under 
section 208 of the Clean Water Act (33 U.S.C. 1288) that discharges to 
protected surface waters;  

b.  Designed or used for collecting or conveying stormwater;  
c.  Which is not a combined sewer; and  
d.  Which is not part of a Publicly Owned Treatment Works.  

As this comment is not directly related to the modification based on the appeal of the 2021 
permit, no changes were made to the permit. The commenter is encouraged to reach out 
to the Department with any specific questions about a particular scenario. 
 
Comment 2 received on June 29, 2022 from Robert Hollander  
In 2.1.g, NOI estimated regulated population - It may be challenging for some MS4s to 
provide the population in the regulated area, if that area is different than the boundaries 
of the municipality. Check with municipalities on this. 



Response 2: The permit modification did not change the requirement to estimate the 
regulated population. The regulated population is what determines the permittee’s initial 
and annual fees in the AZPDES program. While it is understood that most MS4 permittees 
utilize their municipal boundaries as their urbanized area, there are other, non-traditional 
municipalities that may have a different regulated population than that of their 
municipality. As this comment is not directly related to the modification based on the 
appeal of the 2021 permit, no changes were made to the permit. The commenter is 
encouraged to reach out to the Department with any specific questions about a particular 
scenario. 
 

Comment 3 received on June 29, 2022 from Robert Hollander  
Taking of "first flush" samples has been and remains a logistically challenging 
requirement since the MS4 Program was established. Sample collection staff attempt to 
get samples as soon as possible, but it is unlikely they are getting samples within the first 
30 minutes of discharge. 
Response 3: The permit modification did not change the requirement to collect “first flush” 
samples. ADEQ understands the comment and agrees that capturing rainfall from the first 
30 minutes of a storm event is difficult, even with autosamplers in place. In this permit, 
however, permittees are expected to make an attempt to capture first flush whenever 
possible. As this comment is not directly related to the modification based on the appeal 
of the 2021 permit, no changes were made to the permit. 
 

Comment 4 received on June 29, 2022 from Robert Hollander 
In permit section 7.4.2(b) - Can an OAW be impaired or not-attaining? 
Response 4: Yes. An OAW (Outstanding Arizona Water) may be impaired or not-
attaining for one of its designated uses. For example: Oak Creek is an OAW and it is also 
impaired for E.coli.  
 

Comment 5 received on June 29, 2022 from Robert Hollander 
There is no field analysis of E. coli that I am aware of. Permittees can collect samples for 
E. coli for transport to and set up in a laboratory. Also, Colilert does not analyze for E. 
coli, but rather total coliforms. It is used primarily to analyze for total coliforms in drinking 
water. Finally,  Colilert is a presence/absence test. It does not provide quantitative results. 
Suggested language change: The permittee may collect samples in the field for E.coli if 
the permittee has sufficient capability (qualified and trained employees, access to an 
appropriately licensed laboratory, etc.). 
Response 5: The permit modification did not change the requirement regarding E. coli 
sampling. The permit requires monitoring data collected to follow the federally-required 
“sufficiently sensitive” rule regarding analytical test methods, for which there is no field 
analysis of E. coli available. As this comment is not directly related to the modification 
based on the appeal of the 2021 permit, no changes were made to the permit. 



Comment 6 received on June 29, 2022 from Robert Hollander 
24-Hour Emergency Reporting: None of this matches the added narrative in the redlined 
version. 
Response 6: ADEQ has modified the AZPDES Standard Condition 12 - Monitoring 
Requirements as follows:  

Twenty-four hour reporting:  
For emergency noncompliance which may endanger the environment or human health 
and reach a protected surface water, the permittee shall orally report the information 
to the ADEQ Spill Line at 602-771-2330, within 24 hours from the time the Permittee 
becomes aware of the event.  
 
For non-emergency noncompliance, the permittee shall provide a written notification 
to ADEQ at stormwatercompliance@azdeq.gov within five (5) calendar days of the 
noncompliance event. The permittee shall include in the written notification a 
description of the noncompliance and its cause; the period of noncompliance, 
including dates and times, and, if the noncompliance has not been corrected, the 
anticipated timeline it is expected to continue; and steps taken or planned to reduce, 
eliminate, and prevent recurrence of the noncompliance.  
 
Other information: When the permittee becomes aware that it failed to submit any 
relevant facts or submitted incorrect information in a NOI or in any other report to 
ADEQ, the permittee shall promptly submit the facts or information to 
stormwatercompliance@azdeq.gov.  

 
Comment 7 received on June 27, 2022 from Tony Angueira of Yavapai County: 
Starting on page 56, Appendix B, Table B Monitoring Frequency:  Should all rows be 
changed to, “1x during first 42 months of permit term”? 
Response 7: Yes, monitoring should be during the first 42 months of the permit term. 
ADEQ has revised Appendix B, Stormwater Characterization Monitoring so that the 
frequency now reflects the modified frequency of one (1) sample per parameter within the 
first 42 months of the permit.  
 

Comment 8 received on July 22, 2022 from US EPA Region 9: 
In an email to ADEQ dated May 26, 2022, Region 9 provided comments on an earlier, 
pre-public notice version of this draft modified general permit. Our comments on the public 
notice version are enclosed. 
We understand from the ADEQ email accompanying the earlier draft that the proposed 
modifications are in response to appeals that were filed concerning the final general 
permit that  ADEQ issued in September 2021. However, ADEQ has not provided a fact 
sheet to accompany this proposed modification. As such, no explanation is provided for 
the proposed permit modifications. NPDES regulations at 40 CFR 124.5, 124.6 and 124.8 
require a fact sheet for a draft general permit modification.  

mailto:Tony.Angueira@yavapaiaz.gov


As such, a fact sheet must accompany ADEQ’s final proposed permit modification. Please 
note that absence of a fact sheet is a basis for objection to the permit. 
Response 8: ADEQ has included in the fact sheet the following information on the 
modification:  

On November 1, 2021, attorneys for three (3) Phase II MS4 permittees submitted 
a Notice of Appeal of the permit issued on September 30, 2021. The basis for their 
appeal was that ADEQ imposed requirements in this permit that were more 
stringent than that of the requirements in federal rule. 

After discussions, all issues were resolved to the satisfaction of all parties and the 
modified permit was published in the Arizona Administrative Record on June 24, 
2022, allowing the general public an opportunity to provide comments for 30 days. 
All comments were responded to, in a Response to Comments document, 
published on the ADEQ website. 

 This modification was signed on September 14, 2022. 
 

Comment 9 received on July 22, 2022 from US EPA Region 9: 
Section 6.1.3 – Evaluating Public Education Effectiveness. The proposed revision would 
delete the last sentence of the existing section 6.1.3 of the permit. This last sentence 
appears to be somewhat redundant and we have no concerns with its deletion. We also 
note that, if ADEQ decided to retain the sentence, such a requirement is consistent with 
the MS4 Remand Rule for requirements that are “clear, specific and measurable” and 
would not exceed Federal requirements. Further, such a requirement can be found in 
model permits in the EPA MS4 permitting guide noted above - EPA-810-U-16-001. 
Response 9: ADEQ agrees that removing the last sentence reduces redundancy and 
thus improves clarity. ADEQ reviewed and borrowed, as appropriate, from the referenced 
EPA MS4 permitting guide in creating this permit requirement. No changes were made to 
the permit.   
 

Comment 10 received on July 22, 2022 from US EPA Region 9: 
Section 6.3.7 – Visual Monitoring. As part of the IDDE program, the permit requires a 
program of dry and wet weather visual monitoring. Like the pre-public notice draft, the 
public notice draft permit proposes that the ratio of the dry and wet weather visual 
monitoring that would be conducted would be determined by the permittee, with at least 
20% of the outfalls screened per year. As noted in the Remand Rule, one of the reasons 
for the Rule* is to ensure that permit requirements are determined by the permitting 
authority rather than the permittee. 
In our earlier comments on the pre-public notice draft, we recommended that ADEQ 
modify the proposal to itself specify in the permit the required dry and wet weather visual 
monitoring frequency for the permittees. Setting a requirement to screen at least 20% of 
the outfalls per year is already a good example of a requirement that is “clear, specific 



and measurable,” but for even greater consistency with the Remand Rule, we recommend 
that ADEQ consider prescribing in the permit the required ratio of the dry and wet weather 
visual monitoring events. 
Response 10: This permit modification did not substantively change dry and wet weather 
screening, but rather clarified the permittee may choose the ratio of dry weather to wet 
weather screening performed. At this time, ADEQ has no information that requiring some 
amount of dry v. wet weather screening would improve environmental outcomes, however 
note that the methods for dry and wet weather screening are improved with this permit 
issuance by requiring the permittee to define or describe indicators for tracking program 
success. With information from this program tracking, it may be possible to prescribe wet 
v. dry weather screening in the next permit issuance. No changes were made to the 
permit.  
 

Comment 11 received on July 22, 2022 from US EPA Region 9: 
Section 6.3.10 – AZPDES Non-Filers. Section 6.3.10 of the draft permit requires that 
permittees report suspected “non-filers” to ADEQ within 30 days of identification. We note 
that this requirement does not exceed Federal requirements. Such a requirement can be 
found in the EPA MS4 permitting guide noted above - EPA-810-U-16-001. As such, the 
requirement would be consistent with the MS4 Remand Rule for requirements that are 
“clear, specific and measurable.” 
However, permittees may be unclear regarding ADEQ’s intent with the use of the term 
“non-filer.” The term as used in the EPA permitting guide EPA-810-U-16-001 refers only 
to construction site and industrial stormwater discharges subject to permitting under the 
stormwater program but that are not covered by the appropriate State general permit (or 
other permit). Permittees may be more familiar with the term in that context. ADEQ, on 
the other hand, may be referring to any discharge (stormwater or non-stormwater) that is 
not covered by an NPDES permit. Although there is no reason to limit the requirement to 
unpermitted construction and industrial stormwater discharges, we recommend that 
ADEQ clarify its intent (in the fact sheet or permit) concerning the non-filers that would be 
reported. 
Response 11: ADEQ agrees that the reporting requirements regarding non-filers in the 
original permit language may confuse permittees and lead them to believe that only 
stormwater non-filers were subject to this requirement. The revised language removes 
the examples (which were only stormwater permits), the fact sheet references that 
“inspections and screening for non-stormwater discharges into the MS4 may be 
conducted using the Illicit Discharge Detection and Elimination: ‘A Guidance Manual for 
Program Development and Technical Assessments, Center for Watershed Protection,’ 
October 2004,” and ADEQ will provide ongoing communication that unpermitted 
stormwater and non-stormwater discharges to the MS4 are considered non-filers. No 
changes were made to the permit.  
 
 
 



Comment 12 received on July 22, 2022 from US EPA Region 9: 
Section 6.4.2.f – Construction Site Inspections. We appreciate that ADEQ has addressed 
our previous comments on this section. 
We also note that the specific construction site inspection requirements are not more 
stringent than Federal requirements. Such requirements can be found in the EPA MS4 
permitting guide noted above - EPA-810-U-16-001. As such, the requirements would be 
consistent with the MS4 Remand Rule for requirements that are “clear, specific and 
measurable” and would not exceed Federal requirements. 
Section 7.2.1 – Stormwater Sampling. The schedule for stormwater sampling would be 
changed for existing permittees such that sampling would be required within 3.5 years 
following the permit effective date, rather than 2 years. This change is well within ADEQ’s 
discretion and flexibility for such requirements and would be consistent with guidance in 
EPA’s MS4 Permit Improvement Guide, EPA 833-R-10-001. 
Lastly, the changes proposed for sections 7.0, 7.1.2, 7.2.2, 7.3.3, 7.2.5, 8.2, 12.d and 
Appendix A appear to be minor editorial clarifications and we have no concerns or 
comments on these proposed changes. 
Response 12: ADEQ agrees and thanks EPA for its comments and help drafting these 
permit modifications. No changes made to the permit.  
 

Minor grammar and spelling corrections: 
Page 12, 5.1, para 2 - add s to limitation 
Page 27, 4 dischargers to be discharges 
Page 30, 3.b. ADH Service add s  

 


